| Wew Jersep Law — 


Seventy-Six Years of Publication 











IL. LXXVII-NO. 41. NEWARK N. J., THURSDAY, OCTOBER 14,1954 7 NJ L. J. Index Page 347 Copy: Twenty Cents 


















igests of Recent Opinions Dean Griswold To Give Comments On The New Rules Of The United States 


Caffrey Memorial 


ee Lecture Tonight Supreme Court 


> and the Dean Ervw i N Gri wold, Dean by Philip J. O’ Brien, oF. far superior to that of the old 





pPEAL—Appellant, even if. if im- 
prisoned, must supply the ap- 







pellate court with an informa- concealed an £rwin : : : 
tive appendix. ,.r Of Harvard Law School, will The first observation which rules. In succession, the follow- 
8 P.M. in can be made of the new rules ing subjects are considered: 


pPPEAL—CRIMINAL LAW —aAn Ths 
ipplication to the trial court 
under R. R. 3:7-13 to correct 
e sentence is a necessary pre- wn 
equisite to appeal to the ap- tense w 


Tl Place of the Which, on July 1, 1954, replaced The Court 
American Yrules last revised February 27. Attorneys and Counsellors 
ture wil] 1939, is that they exceed their Original Jurisdiction 
predecessors in both number Jurisdiction on Appeal 
Meee : + and bulk. There were 51 old Jurisdiction on Writ of 
yellate division for correction 1 y : ee eS a ae t , ‘ 
fan alleged illegal sentence. ©f the other, is obviously without 1 to the lecture | FOSS. 28. COMGTER to Sh Bes pose of fifi 
. - oe 2 : } ones. The new rules (ex- Jurisdiction of Certified 
RIMINAL LAW—A lesser of- ¢PPtcation here. _ clusive of Table of Contents, Questions 
ense does not merge in a tne mere fact that d ‘hat eins sponsored anpendix of Forms, and Index) Jurisdiction to Issue Extra- 
rreater offense unless the two nen apprehended _ StiLute an comprise 60 pages. The old rules, ordinary Writs 
ifenses stem from the same ss narcotics : » Whi IM~ as revised in 1939, contained 39 Practice 
lentical act. Hatin eteey: Ma Baa eel im ©. CBErey pages. Even allowing for a Special Proceedings 
The act of possessing narcotics 5 not tu ’ e series Which slightly smaller page size, the Disposition of Causes 
ind the act of carrying a con- ‘°° One crime. If the offenses be Wii. ~¢ spon d by the Institute pew rules are wordier; this is Abrogation of Prior Rules. 
ealed weapon are separate “!50Ct at law it is imm: tai eo egies aa oe — Y» reflected in an index of 13 pages, The reorganization is particu- 
and distinct acts and offenses ‘*? ney are ciose In point ol Cea et ae ay .. & more pages than the index Jarly hel pful to the practitioner 
rson, Nj @ehich do not fuse into one ‘~*** t the anet and its Mirst. which introduced the old rules. in Part VIII, entitled Practice, 
3 rime merely because both are dismissed Sphere allrey sat aS Two new features are the which collects in new rules 33- 
el ne OF discovered at the same Essex CountY paple of Contents, which is 59 inclusive. all of the materials 
was alsO 4 gybdivided into 11 parts and an which were scattered in the old 








al As- 














eel (16. Draft Model Court Rule nae cane at 8. tae s, decal os parson 
RTS: Boicestea from an opinion py Te Govern Bar EY fii cs & Cee Aarne . a es rules. 7 

REA pidmann, J. A. D. rendered : nport: t t i rial I hard Berton wit: be I eld i of the “Bar into the Pete 1) 0 
1954. Appellate Div pgs adhe aa Re-seal Man eigenen eek : = thusknvien ot thc x yoellate 2eneral. a restatement, with 
"Mate v. McFadden. For the State °C0" ©f uniform and effective Once a year an ES 0 ee : appenate some reorganization of the old 
. a enforcement f ry New ersey distinguished lec- practice (Rule 10) which will pes on the subjects covered. 


f disciplinary New Jd 














444 H. Volpe, Pros, Frank ; : ey a ‘ somitinant | tater hovel 7 
ton an d Frederick M , aS of tne legal prolession tUtels m iscuss significant later be discussed. : _;. The uninitiated learn the time 
ree Pe vs is about to be proposed by the legal subject ial current The order of the new rules is durine which the clerk’s office 

ao FOS. On Ul A iy : ’ I seri wil] RAMEE ER ; 
Herest. 4 Bien SSS is open; that books may not be 


Association’s spe- nt ture serie: 
Al saymen as Depreciation Under The removed from the library build- 


on Disciplinary © tree an pen ay 








Attorne eptember! yi ara Rk SAP ei wel] t ; ; 
Cc . Jury ret pees he cnairman of the We? as ; : 1954 Internal Revenue ing; that the annual term com- 
«CO Ss acain mmittee is Judge Orie L. Phil- - Code mences on the first Monday in 
OR THE Siar : lips, Denver, Colo., of the U. S October of each year; and the 
harging h Pe kage pine Cannon 35 In News ' aan peabinpriapia Rape Sy ina ss. 
: A eee ~Ourt Of Appeals. ° ° By Albert A. Hirsch, C. P. A. times in which the court sits and 
a f narcotics in violation of “© Spotlight Again 5 aa ionifi 

ee P g q The 1954 Internal Revenue recesses. Of more significance, 


). 2 24:18-4 and No 14 chargin se committee has completed 
“4 with carrying a concealeq @ tentative draft of model “Rul Tyee _..... Code is considered the most im- perhaps, is the fact that a clerk 
pete pt a eee | Of Court. for Disciplinarn BE On tne hee! he agepate over portant revision of tax law in to the Justices must not now 
mele ; yanon < tured a pro- American history. One of the practice “before any agency of 
{ 


I 





Defendant entered : c re cio Wuichiciaul . ‘te 
in vult on Nov. 9, 1951 , ! é ion of Judicial most significant changes intro- government Rule 7). Disba 
ae V YJ, ivJol th “eceNnt +3 1] ; 

g 30, 1951 x e “¢ ne recent duces a new concept of depre- ment now specifically requires 
l as sente thares } 12 ¥e F 1 : : * * 

RNEYS ; here Nave ciation methods which will per- “the concurrence of a majority 


ents Mm Fre-| mit higher pe ncn than for- of the Justices participating” 
pect to th€ merly were possible. The impact (Rule 8) 





‘e Prison for 415 to 5 years @eSigned to be 
NIOQN indictment No 13 and for 1 rts navin 





ters , the se ! : ees 

ewark vely tentat c’uding of the liberalized depreciation part III, Original Jurisdiction, 

‘ket 2-5 DI Y. , 1 r a aacasters methods will be felt by all clas- represents an expansion of old 
appeaied. Ine 1 4 eS: ~ 3 a: 

: ses of taxpayers and this revision ryle 5. The new rule provides a 


Colorado Su- May produce more “fax savings” more detailed description of the 








the M : 
SOLICITE wc: — - pm ’ than anw other « sae. in th : : 
ted ¢ als preme Court ited a rule (nan any otner change in the procedure in these vorieina! ac- 
adopted by the Denver district Code. tions. It should be noted, more- 





nty Court but one sheet is en- 79° af 
i (é i “Motion to Correct Illega] ‘*0U8*!9 : = re ame 
ERS # ‘MERGER’ ”. He filed y : vi judges which irred cameras Under the old law, no spe- over, that they shall be governed 
dix. In a letter prepared to ac- not only from irtrooms during Cific methods were provided by “so far as may be” by the Fed- 
Civil Procedure 





‘WARK Meld: The proceedings here mpai.y ples of the draft (trials, Dut al ibited photo- statute t0F computing depre cla- eral Rules of 
5 highly irregular and not Judge Phillips states: “The com- graphs duri1 esses and the tion allowances. However, the (Rule 9, subdiv, 2). 
oka heinend Win 3 ’ nit‘ee in sites you to submit con- ikine of pl f participants straight-line method and a re- The jurisdiction on appeal 
- exception in favor of Str. ctive riticism) and sugees- in court pr ings. The su- stricted declining-balance meth- and on certiorari. which con- 
1S Ret Aba Rea t t} were most frequently used. +} 


11 


field 4 imprisoned appellant like ticns with respect to such rule preme court in effect that Od ; 4 stitutes, bv far, the highest per- 
ARSO®-- er appellant he has the 4 bar official, judicial officer, this rul far. The Under the new law, the follow- Gentase of the court’s work, is 
ROLOes idi he appellate r anterested person who does Opinion Salad 1 rt: “Subject Ing methods are permitted: governed by Parts IV and V of 
N ; 4. not have access to a copv of the to the cano: 1 35) as it 1. THE OLD STRAIGHT-LINE  jha new rules 

“ie tentative draft. and wish +, now stan is master METHOD, which assumes a uni- here is established a new 
form rate of depreciation during 





kway ee 




























an here yn the Cen ty I l ne, mav ’ SO by writing I nls Own ¢ V Nappens procedure, desienated as Notice 
lving the necessary record he American Bar Association in this res} h irtroom the useful life of the property. of Appeal and the old petition 
- ne sar r ra STE ; ae enee eee yk 2 : < ne 3 é 1 
é as an appeal from the headquarters, 1155 E. 60 St., Chi- during rec elsewhere, is 2. THE DECLINING-BAL: ANC E! for allowance of appeal, the 
27 The s ; arnnittoe natter | ress and METHOD, using a rate equal to order allowine appeal. the as- 
he special commi 77. order allowing appeal, the a 
ked f Soran n : : y y 200 per cent of the straight-line .jo4ment of errors. the citation. 
nef l rules n later than De- nd of istrac me hod. Phis d yuble rats 15 and the bond for costs on appeal, 
e} r 1 f Wit! and has appillec eacn year to tne remain- ,,, ll abolished (Rule 10. para- 
a _ bs * _ —_ = a - Gai A ai 4 a Ait 4 AL&w 
: , a ___r—rert—“—;t™s~s~s—s—s—s~C—C—CC SE AND ( e dignity Ing cos yt the asset nicn \} 4 The N hall 
iii L l [= - of-+ tor nhtrartino lenrecr : ‘ ye: 
“oes : Vee . r ecoru } UI yro- ieit aiter suptracting depl 1a- tinelude int + 
TT al sentence, there is §, Carolina Court Backs nal nd BPR RT ED te or pine L ipisine 
that he made ° ealngs i SARE Re Cese | ee) See rere anon of portions of th re rd and 
i ONS Fare hsp Premium Stamps interpretati t} canon Use of the declining-balaneé€|+n.° anactians nresentes The 
ae 4 Gil L i L - ? p ; Si Stil “poe ney ¥ “ei tpt ii 4 A aia? ; i il 
h n is : Col bia (ACCN — npts Bar As- Mme sa a not 1 depreci statement. of he questions 
; ; a Rees Sewers lat pecie ‘rty over tne selected le chould not resemble, “in form 
| as mmitte he sub- tancy; therefore, if the ,, na; , the feria 
E et is continued in use, depre- gccion; ‘ - TI state- 
A at must be continued an- ‘ Pe ae ae 
jee ae sae 2 , nually on the remaini yalance a oren:- gnnnccotiecii . 
yg ae ES ai mcet- of the unrecovered cost. However, eee oa (R 1( 
ale, of the x roinic St te 3 eqd t f L i 
ifiZ Ji ii vy vil illld «& AL th tav comes lhe a tentat + 
a F : ee ne taxpayer has a righ ) on 3 ma ere 
bar ASSOC1 10] Richard P. a eee fy : linino—halayr ax 
—_ “at a er cnang re trom ae2ciining-dDalance s of intervretatior 1S 
he Tinkham, chairman of the Pub- ,. , Potala ti ORE eG a , 
‘ to the straight-line method of sywbsidiarv questions are 
Realatinnc ¢ mitt+oo f > 1IOSidlary questions are 
mneiatlons Comm|l ee of the _ aecimitest “at ee a eo 
nar i p - r aeprec lation a any Ime, unieSs md “er moprised within” 
7 American Bar Association. pro- ‘ cenit sone and mpr 1 within 
per ge , an agreement has been entered the question explicitly presented 
sed that qualified represent- ;,4. Visa, Ra peoF Rap tne qu ion (pilcl p! nted. 
. into with the Treasury Depart- Failure to comply with the re- 


ced with the greater ng premiums atives of the bench and bar, and pent which would ar the 
> . + + + + vv a4 JU DE 4 


+} v9 us uirements is sufficient reason 
the rious media of public quiremen sult n AS( 


—— Ehe election to change for dismissing the appeal. As 

ables taxpayers who use the indicated above, the new ap- 
declining-balance method to de- pendix to the rules should help 
preciate fully an asset within the the members of the Bar. even 
selected useful life. thouch it is silent on the prob- 


sentences constitut 


a] x 
D . inishment for cr 





informat hould get together 
it of the same act d in an e ffort to work out a 
refore been subjected of state Si they V mutually satisfactory solution of 
Jeopardy. This should “gifts. prizes, premiums or re- the problem. He pointed out that 
raise y appeal wards the prohibition of a review of the canons of ethics : : 
eal ised : by ; ppeal Assasins eta said Beep ee SL enae of ethics In changing from the declin- lem of the preparation of ques- 
“1, not under the guise statutor shortly to be undertaken as a ing-balance method to _ the tions elie 
applicati O orrect Judge held, however, researc roject of the eri emp? “i labs 
gehen a ponies Pat the law : lved, Section Bar ge tic 1, os pheno iaye iid temage The jurisdictional statement 
aS v “ crimes lat tne law Involved, eCvlor atior and su ste : } : ~ ey 
ae arate 5 = Bs seyiiipaae iets. depreciation is determined by originally devised as : 
ere ea | aang eee ; Se ag ‘a Nite Soe niediease ale as Y originally sed as a method of 
distinct. The arg 66-2 of the Code of Laws of that the proposed bar-press qividing the depreciated basis controlling those cases within 
erger is not applicab South Carolina, was contrary to committee could function as an of the asset at the time of jaheena t=: Guasch 
it 2 ] the rtirple se tion 5 ae ct ae oa 2 ce Ll atti ; — 
it appears that the ticle 1, reigns 5 of the state advisory group. Mr. Tinkham change by the remaining useful (Con tinued on page 6, col. 1) 
ged stem from -onstitution and of the Four- emphasized that he spoke as an life a - : a — 
iBGe *(hairman of the Specia Committee on 


lesser offense does teenth amendment of the federal individual, and not for the ABA a atta Staten Sauwewe Conan ae 
f New York, New a rsey 

























oO 








lar 
he 
ne 


ind onn 





in the greater. Here Constitution. or the PR committee. (Continued on page 6, col. 3) Bar Association o 








Page Two 








NEW JERSEY LAW JOURNAL, THURSDAY, OCTOBER 14, 1954 


iin ss 


DIGESTS OF RECENT OPINIONS 





GOVERNMENT — A councilman 
who has been duly elected 
from the ward in which he 
resided as a ward councilman 
may be ousted from office if 
he moves his residence from 
the ward. 

Digested from an opinion by 
Vanderbilt, C. J. rendered Oct. 4, 
1954. Supreme Court. Krulish v. 
Evans. For appellants—-Stanley 
W. Greenfield. For respondent— 
Harry Dvorken (Albert L. Kes- 
sler, atty). 


Plaintiff, as a taxpayer and 


resident of the Fourth Ward of. 


the Borough of Roselle, brought 
a proceeding in lieu of preroga- 
tive writ to oust defendant 
Evans from the office of council- 
man from the Fourth Ward and 
to declare his office vacant. 
Each side moved for summary 
judgment. The trial court gave 
summary judgment for plaintiff, 
ousting the defendant from 
office and declaring it vacant. 


Defendant appealed to the 
Appellate Division and at the 
request of both sides, in view 


of the shortness of time before 
the oncoming general election, 
the Supreme Court certified on 
its own motion. 


Defendant was elected as 
councilman from the Fourth 
Ward on Nov. 3, 1953. He was 


then a resident of the Ward. He 
assumed office on January 1, 
1954 but sometime thereafter 
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| of a contrary legislative intent 


to override it. The court finds 


moved his residence to the Fifth! no such legislative intent here. 


Ward, where he still resides. The | 
sole question is whether a coun- 


Affirmed. 
— SAVINGS AC- 


cilman who has been duly elected | ESTATES 


from the ward in which he re- 
sides and who has duly qualified | 
;and is serving may be ousted | 


from office for changing his; 
residence to another ward in 


the same municipality. 


Held: The trial court correctly 


applied the rationale of Hor- 


witz v. Reichenstein, 15 N. J. 6) 
where the Supreme Court held | 


under the statutes there applic- 
able that a candidate for elec- 
tion as a ward councilman must 
reside in the ward in order to be 


eligible for election. In the Hor- | 


witz case the Faulkner Act 
provided for councilmen at large 


and ward councilmen “from each | 


ward”. In the instant case R. S 
40:87-2, which governs the bor- 
ough, authorizes it to 


into wards and elect councilmen } 
from the wards so established” | 
and R. S. 40:87-6 provides that if | 
here, | 
“each shall have one councilman | 


there are five wards as 
and there shall be one council- 
man elected at large.’ The par- 
allel between the two statutes 
requiring councilmen to repre- 
sent wards is clear, but in the 
instant case the legislative in- 
tent is made even clearer by 
R. S. 40:87-7 which provides that 


after wards are established the} 


councilmen then in office shall 
“be assigned to represent the 
respective wards or as council- 
men at large and as their 
spective terms shall expire their 


respective successors shall be 
elected by the legal voters of |} 
the ward to which they have! 


been assigned or by the voters 
at large if they have been desig- 
nated as councilmen at large. 
The statutes indicate a plain 
legislative intent that the ward 
councilmen shall represent their 
respective wards and the in- 


ference is inescapable that this | 


representation shall continue 
throughout their term of office 
Residence in his ward through- 


out his term of office is required | 


enable a ward councilman 
comply with the legislative 
intent that he represent his 
ward. This construction, as 
shown in the Horwitz case, gives 
effect to our well recognized 
political philosophy of local rep- 
resentation of the citizens oi the 
vicinage by a fellow citizen 
and it will require clear evidence 


to 
to 
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“divide | 


re- | 


| other personal belongings of de-| 


ja 


| COUNTS — GIFTS — The de- 

posit of funds in a joint sav- 

ings account raises only a 

rebuttable presumption that 

| the funds become property of 
the survivor on the death of 
the co-depositor. 


—The presumption of survivor- 
ship in a joint savings account 
stands until overthrown by 

| proof contra and is so over- 
thrown where the proof is 


| 


' gift of his interest in the 
account. 
| COUNSEL FEES — The court 


should allow reasonable coun- 
| sel fees to a plaintiff who suc- 
| ceeds in bringing into an 
estate funds in the possession 
of the defendant contrary to 
defendant’s claim of personal 
ownership thereof. 


Digested from an opinion by 
| Schettino, J. S. C. rendered Oct. 
15, 1954, Appellate Div. Gagliano 
|v. Maggio, For plaintiff—Frank 
| B. Bozza. For defendant—wWil- 
|} liam Krueger (Parnell & Krue- 
ger, attys, of 
counsel). 

Appeal and cross appeal are 
taken from a judgment of the 
}Chancery Division in an action 
brought by plaintiff, daughter 
of decedent Domenico Maggio, 
against defendant, widow of 
Domenico. Domenico died inte- 
| state. Plaintiff sought to have 
| defendant declared a trustee of 
certain assets in her possession 
|at the time of her husband’s 
|} death, alleging the assets be- 


Joseph Coult 


| longed to her husband, and for 


}an accounting. The assets in- 
| volved include funds which were 
|on deposit in joint savings ac- 
counts in the names of de- 
|fendant and Domenico, cash 
which defendant had in her pos- 
session on decedent’s death, and 
money in another’ account 
which had always been in de- 
| fendant’s name but which plain- 
tiff claimed belonged to her 
father by virtue of an oral trust 
agreement between him and de- 


fendant. Defendant had not ap-/|. 


plied for letters of administra- 


| tion claiming her husband had/} 


left an estate less than required 
for administration. 


accordingly appointed an ad- 


decedent did not intend any, 


The court! 


ministrator and permitted him|} 


to intervene. 


The court, after hearing, 
found that the monies on de- 
posit in the joint accounts, 
totaling $30,000, came from a 


jointly operated fruit and vege- 


table business, that decedent 
made all the deposits, that de- 
|cedent had asserted and exer- 


|cised control over the accounts | 


permitting no withdrawals there- 
from except the interest and that 
he had boasted that the funds 
were his. Defendant first took 
one half of the accounts and 
later withdrew the other half. 
On an inheritance tax return 
filed by her she averred half the 
money in the accounts was hers 
as proceeds from the joint busi- 
ness and that only the other 
half was taxable. 

The court found one half of 
the joint accounts, or $15,000, 
belonged to the estate, that the 
money on deposit in defendant's 





own name and the cash in her} 
possession on decedent’s death | 
belonged to defendant, and that} 
cedent belonged to the estate. | 
The court denied the application | 
of the plaintiff and defendant | 


| for an allowance of counsel fees. | 


Held: The deposit of funds in 
a joint account, raises a rebut- | 
table presumption that the} 
funds become the property of | 
the survivor. While R. S. 17:9A-}| 
218, protects the savings bank| 
if it pays the funds to the sur-| 
viving depositor, it does not raise | 
conclusive presumption of 
joint tenancy in favor of the 
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Oregon Pinball Case Being Appealed To U. S. 
Supreme Court 





Portland (ACCN)—An appeal 
is being taken to the U. S. Su- 
preme Court from the Oregon 
Supreme Court’s ruling uphold- 
ing the constitionality of a Port- 
land city ordinance outlawing 
joint depositors. It lays down a 
rule of evidence rather than of 
law. Words of joint tenancy or 
common ownership in a savings 
account merely constitute evi- 
dence of a joint tenancy and of 
an interest by survivorship 
which stands until overthrown 
by proof contra. 

On the proofs in this case, 
the court was justified in con- 
cluding the funds in the joint 
accounts were the product of 
decedent’s and defendant’s joint 
ventures and were jointly owned, 
and that decedent did not intend 
a ft in praesenti nor a gift 





54+ 
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‘causa mortis of his half. On the 


contrary, the proof is that de- 
cedent exercised and asserted 
ownership, dominion and control 
over the accounts and did not 
intend any gift. The form of 
the bank accounts is but prima 
facie evidence of an intention 
to make a gift and that pre- 
sumption has been rebutted by 
the proof that there was no do- 
native intent. 

The proofs in the case also 
sustain the court’s finding that 
the cash in defendant’s posses- 
sion and the funds in the ac- 
count in her own name, were the 
sole property of defendant. 

The court also properly ad- 
judged that defendant should 
Surrender the personal articles 
of the decedent to the admini- 
strator, or account to him for 
them. 

Plaintiff contends that 
through her efforts and through 
the litigation some $17,000 was 
brought into the estate contrary 
to defendant’s contentions and 
therefore defendant should be 
compelled to pay for the legal 
services required. R. R. 4:55-7b 
provides no fee for legal services 
shall be allowed except... “(b) 
out of a fund in court. The court 
in its discretion may make an 
allowance out of such a fund 


In the proper exercise of its 
discretion, the trial court should 
have awarded a_ reasonable 
counsel fee to plaintiff. A fee of 
$750 is awarded, 1! charged 
against defendant’s interest in 
the estate and 1% against plain- 
tiff’s interest in the estate. 

Affirmed except as to counsel 
fees, with costs to plaintiff 


2 


| against defendant. 


pinball machines 

Wilbur Henderson, cou 
Stanley G. Terry, Po 
largest pinball machine 
announced in late Septen 
had filed the necessary r 
to start the appeal rol 
hold up enforcement of th 











land ordinance until the issye 


decided by the U. S. 
Court. 

The Portiand ordinance 
ing ownership or operation 
pinball machines in the 
legal, 
tion since its adoption 
by the City council. 


The Multnomah County cig 


cuit court at one point 
an 
its enforcement, but that in; 
tion was reversed by unani 
decision of 
Court, which upheld the 
appeal. That 
reached last April 14, but 
kept the ordinance from be 


enforced by petitioning fora; 


hearing, which the court den 
in mid-September. 


Correction 
In the opinion in Testu: 


Testut, digested in 
Journal of September 3 


attorneys for the appellant a 


respondent were errons 
versed. Morris N. 
peared for the successi 
lant and Benjamin 

appeared for the responden: 
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~NFISCATION — GAMING — 
4s a general rule money is 
jot itself an instrument of 
gambling and is not subject to 
confiscation as a gambling de- 
rice. 
Where money is itself an in- 
srument of gambling, or is 
pagt of the gambling operation 
or is earmarked and segre- 
© 1ssue i sated as part of an illegal 
gambling operation, it may be 
confiscated. 
€, Mag Money on the persons of 
‘10n @™ players who are not operators 
e city Mf an illegal game and which 
IN Operg@ljs not at the time of seizure 
1 193M being used in the game, is not 
subject to confiscation. 
@pEAL — While the Appellate 
Division may make new and 
topping amended findings of fact in 
ju 3 case tried without a jury, it 
«ill not do so where the con- 











Supregg clusions are supported by com- 
1e city petent, reasonably credible, 
| vag evidence. 


ery ing from an opinion by 
1 be , J. S. C. rendered : Bent. 
ran “1954. Appellate Div. Pratico 
deni Rhodes. For respondents—Sa 
fann. For appellant 
Martini. 
Diaintiffs sued 
Passaic County 











the treasurer 
for the return 
lies Which they claimed 
nlawfully taken from 

the Prosecutor’s staff 
ting a raid in Paterson. 





Plain- 
i judgment and defend- 
peals, 

iffs admit going to the 
premises to gamble and 
participate as players in an 
cambling operation. They 
connection with the il- 
eration. When the police 
gained entrance into the 
s the dice game had 
and there was no money 
table on which the ¢ 











Survey . 
ane been conducted. ifty 
ession persons were found on the 
all of whom were 
orter i, and the monies sought 
¢ recovered by patetts were 
from their persons. Four 
Q were indicted and 
Publi to operating a 





guilty 
2, Plaintiffs and others 
arged with violating a 
il ordinance and were 
200 each. 

fendant argues that monies 
‘he plaintiffs at the time of 
eresting@: raid which are used are 
ilable for use in the illegal 
became contraband 
tiettome to the State un- 

ER. 2A:152-7. 
Held Ordinarily money is nc 
n instrument of ga mbl ~ 
the stake for 
n gamble; 






or 


It 


DOKS &. 
zz but merely 
ark, N. Mech mon and as a 


DIGESTS OF RECENT OPINIONS 


eneral rule money is not subject 
to confiscation as a gambling 
device. Money may, however, un- 


Oo 


der some circumstances be used | 
a gambling device, as where | 


as 
men gamble on the toss of a| 
coin, and may become subject to| 


regular 
where it 


~~ with 
apparatus 
integral 
gambling operation. 
7 is earmarked and 









utes a gambling 
to seizure. Thus, 

was not found 
gambling device but was 
per se in connection with gambl- 
ing, it has been held such money 

earmarked and segregated and 
becomes contraband as itself a 
gambling device. 

It was a question of fact on 
evidence whether the money 
taken from plaintiffs’ persons 
was received and held for use} 
in an unlawful gambling opera- | 
t1on, 


in a 


the 
the 


regated. 

“The cases relied on by defend- |} 
ant are distinguishable for in| 
those cases the owners of the 
money were operators of illegal! 
games and the monies were set} 
apal rt aS an integral part of the] 


illegal operation, whereas here | 
plaintiffs were not operators but 
merely players and the monies 
were taken from their persons. 

The monies were not on the dice 
table and were not being held| 
.waiting the outcome of a throw | 
of the dice. 


The trial court found as a fact | 
that prior to seizure the money 
had been reduced to the exclu- 


sive possession of plaintiffs and | N 
was not then being used as an 
ntegral part of the gambling} 


pect and therefore not sub- | 


ject to seizure. The trial judge’s 


findings being supported by} 
competent, reasonably credible 
evidence, this court will not} 


make new and amended findings. 

Affirmed. 

Tomasulo, J. S. C. dissenting, 
holds: Under R. S. 2A:152-7 
a prima facie case is made out 
and a presumption raised that 
any money seized by police in 
connection with an arrest for! 
violation of any gambling laws/} 
shall be deemed to be contra- 
band. And R. S. 2A:152-9 raises 
a similar presumption where 
the person arrested is convicted. 
Th: statute is not limited to 
mcnies of the persons arrested 
a~d indicted but applies to all 
tunds seized in connection with 
any arrest for violation of the 
statute. 

















BUSINESS OF INSURANCE 


Philip Lierstein & Co. 


DIRECT WRITERS 
lauyets Incase Purlecltion 


OR LIABILITY OW ACCOUNT OF 


Vay ediinid Elite 


LE 


part | 


operation, it then con-} 
device sub-| 
where | 


used | 


that is, was earmarked and| 


| move certain pl 


| oped: 


| The testimony of the plaintiffs 
and of the arresting officers was 
diametrically opposed. Even if 
plaintiffs did not have to over- 
come the presumption, the 
testimony of the officers is en- 
titled to prevail over that of 
plaintiffs, who were of question- 
able character and motivated by 


self interest. The situation here 
is one in which the Appellate 
Division should exercise its dis- 


cretionary power to review and 
amend the lings of fact of 
the trial court. 

CRIMINAL LAW. — A Tenant 


who unlawfully and malicious- 
| ly removes fixtures from the 
leased premises may be guilty 
of a violation of N. J. S. 2A: 
170-93 but is not guilty of a 
violation of N. J. S. 24:170-36. 
| —A complaint charging defend- 
| ant “removed” fixtures trom 
| property does not charge an 
| offense under N. J. S. 2A:170- 
| 36 since that section provides 
| that any person who “destroys, 
| defaces, damages or injures” 
property may be adjudged a 
disorderly person. 
—N. J. S. 24:170-36 applies only 
| to trespassers who damage, 
| destroy or deface real property. 
Digested fri an opinion by 
| Waugh, J.C C rendered Oct. 5 
| 1954. Essex County Court. State 
|v. Brandon. For the State—Fred 
. Jung, Jr. For defendant— 
| Abram A. Golden 
Defendant was 
Mey rl bye id 1e “did 


| 
| 
| 


mM 


charged on 
at 261 Prince 
act of mali- 
cious mischief in that he did re- 
umbing and sani- 


|tary fixtures, coal range and 

begged fixtures”’ violation of 
. J. S. 24:170-36. He was con- 

victed in the municipal court. 





On appeal to the County Court, 
the following 
One Lucille 


the premises 


Harris, rented 
Mr. Hendler, 


from 
Irom 








father of the complaining wit- 
ness. Harris, while a_ tenant, 
/sold her goods and chattels 
to defendant who _ thereafter 
entered inio a lease with 
Hendler for see of the 
premises as a tenant. Both Har- 
ris and defer ree had some 
fuzzy notion abo title to or 
ownership of certain plumbing 
fixtures and pipes installed by 
Harris and sold by her to de- 
fendant. The leases to Harris 
and to defendant expressly pro- 
vide, however, that “all improve- 
ments made upon the premises 
should belong to the landlord’. 
Defendant removed the fixtures 
and in so do damaged the 
freehold. He removed them in 
the mistaken notion that having 
purchased” them from Mrs. 
Harris, he was entitled to them. 
The damage to the freehold was 
$195 without the value of the 
fixtures. The value of the fix- 
brings the tot ver $200. 
Defendant argues (1) he is 
actually charged with larceny 
and could not be tried before 
the magistrate since he had not 


facts were devel- | 


As to the second contention, if 
in fact defendant is put in sec- 
ond jeopardy for this offense, he 
has a complete defense to any 
later complaint by a plea of 
autrefois convict under the au- 
thority of State v. Lobato. 

The onty proper charge against 
defendant is that set forth in 
N. J. S. 2A:170-93 which pro- 
vides that any tenant who “un- 
lawfully and “maliciously ; 
pulls down or severs from the 


freehold any fixtures is a 
disorderly person”. The State 
urges that it is immaterial 


whether defendant is charged 
under 2A:170-36 or 2A:170-93 
since section 36 is embracive of 
section 93. 

For a long time trespassers on 
land were not punishable except 
by civil suit. Gradually, criminal 
penalties were provided, but 
were held not to be applicable 
when the alleged trespass was 
under color of right. 

Chap 235 Laws of 1898 made 
provision for Acts of Trespass 
and Malicious Mischief. Para- 
graph 136 of that Act is the 
source of 2A:170-93. In order 
to prove a violation of Sec. 93, 
it is necessary to prove three 
elements—tenancy, unlawfulness 
and maliciousness. 

Section 2A:170-36 was origi- 
nally Chap. 183 Laws of 1965 and 
was added as a Supplement to 
the 1898 act. In the statutes it 
is found under Article 3, entitled 
“Trespassing Injury to Real and 
Personal Property’ whereas Sec. 
93 is part of Article 10 entitled 
“Rentals of Property and In- 
juries Thereto.” 

Since it is clear defendant was 
not a trespasser but rather re- 
moved the fixtures under some 
color of right, he is not guilty 
under Sec. 2A:170-36. 


Announcement 


William F. Hyland, formerly 
a member of the firm of Starr, 
Summerill & Davis, has opened 
his own office for the general 
practice of law, at 709 Market 
Street, Camden. 












N.A.C.C.A. To Meet 


A meeting of the New Jersey 
Chapter of the National Associa- 
tion of Claimants’ Compensation 
Attorneys will be held on Mon- 
day, October 25th, at 8 P. M. at 
the Robert Treat Hotel, 50 Park 
Place, Newark. A report of the 
activities and accomplishments 
for the year 1953-1954 will be 
presented by Mortimer Wald of 
Newark, president of the chapter, 
and election of officers for the 
coming year will be held. 

Formal announcement will be 
made of the plans for a mid- 
winter regional convention to be 
sponsored by the N. J. chapter, 
to be held at the Traymore Hotel, 
Atlantic City, between February 
10th and 13th, 1955. Seminars 
will be held covering the fields 
of workmens compensation, tort, 
admiralty and railroad personal 
injury law. Outstanding jurists, 
lawyers and doctors will parti- 
cipate in the program. . 








The 
New Lawyer’s 
Protective Policy 


This policy gives complete protec- 
tion to all lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law. 


You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occurring in the per- 
formance of any professional ser- 
vice rendered to your clients. 
Write today for descriptive 
pamphlet and schedule of rates 


FRED W. ANDRES 
COMPANY 
1180 Raymond Boulevard 
Newark 2, N. J. 
Mitchell 2-2965 or MArket 4-1900 











NOTARIES PUBLIC 
Master of the Superior Court 


HAVE IT REPORTED — THE 


LOUIS KABOT 


and Asscciates 


CERTIFIED SHORTHAND REPORTERS 
DEPOSITION SPECIALISTS 


RECORD NEVER FORGETS 


24 COMMERCE STREET 
NEWARK 2, N. J. 
MArket 2-6645 
and MArket 2-6646 














STATEMENT OF PRINCIPLES 


THE FIDUCIARY CONCEPT IS BROAD but 
there is one relationship which a corporate 


waived indictme 


the 
one Ol 


jury; (2) 
to split 
removal of t 

sultant damas 
charging mal 






nt and trial by 


state is attempting 


ff e 


nse, the act of 
tures and re- 
to two parts by 
mischief for 


JUS 





the damage bringing him within 
the $200 limitation of N. J.S. 2A: 
170-36 and leaving open a pos- 


sible charge of larceny for re- 


moval of the 
fendant is gu 
a violation of 
not 2A:170-36 

Held: N. J 
vides “Any 
ciously destroy 
ges or injures 
where the 


shag 


S property, 
damage 


fixtures; (3) de- 


ilty, if anything, of 


N. J. S. 24:170-93, 


S. 2A:170-36 pro- 
who mali- 
, defaces, dama- 
may, 
does not 


BONDS -INSURANCE 


exceed the sum 
judged 
Nowhere does 


a disorderly 


of $200, be ad- 
person”. 


the complaint 


fiduciary cannot undertake—the relationship be- 
tween attorney and client. 









“Statement of Principles Applicable to 
Corporate Fiduciaries and Members of the Bar” 
which has been operative since 1933, when it was 
approved by New Jersey bankers’ and lawyers’ 
associations, emphasizes this situation. 


The drafting of legal instruments is the lawyer's 
business. The Fidelity Union Trust Company has 
had long experience in its field—the management 
and planning of estate business and investments. 


FIDELITY UNION TRUST 


COMPANY 


hilip Fierstein & Cu. 
SEVENTEEN ACADEMY STREET 
NEW JERSEY 


MITCHELL 3-4430 


NEWARK 2, 











charge defendant committed any 
act prohibited by the statute. He 
is charged with “removing”, but 


| nowhere are the statutory words 
| “destroy, deface, damage or in- 
| jure” 
' contention is sound. 


used. Defendant’s first | 


- 





NEWARK 
BELLEVILLE e EAST ORANGE ¢ IRVINGTON 


New fouey 
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The Counsellorship Requirement 
press recently published brief summaries 
of a repor a Special Committee 





The 


ad\ 


public 
erse portions 





ol 


the 





Counsellorship Requirement Nee be submitted to the membership 
of the Junior Section of the New Jersey State Bar Association. T 
permit advance study the report is published in this issue. Some | 
comments on its troublesome aspects may assist in its evaluation. | is 


distinction, 


that the counsellor 
examinat 


recognizing 
of special 


Although 


its concomitant a ion, has 








state uninterruptedly for 187 years, the report makes the initial 
point that interviews with candidates who took the new law 
school course last year disclosed dissatisfaction with the new 
program. It is fair to say that many thousands were ] 
unhappy about the former requirement of a three-year 

and a second examination on substantive and adjective 

report concedes that the present Supreme Court dic 
abolishing the old type of examination, but it says 

on the basis of a single experimental year and before t 

candidates who took the initial program had c nplet ted 
examinations, that the new requirement is doom dt to failure 

first recommendation is, therefore, that the program be droppec 
and with it the distinction between attorney and counsellor 














It is evident that the report is premature; but upon 
reasoning is it so pessimistic in appraising the future possibilities 
of the program? It admits that the Court had a wo rpo 
in promulgating the new requirement, since “Effect te 
advocacy must precede good judicial performa ace’... It s sts 
however, that the new program is unrelated to the existing 
undergraduate law school curriculum which affords every student 
opportunity to prepare briefs and argue one or more moot court 
appeals. While the opportunity is present, many students do no 
avail themselves of it, and others do so only to a limited exter 
Under competitive moot court systems only a few survive 
preliminary elimination round and participate in a reasonal 
adequate number of case Even these few must learn what is 
involved under our Rules ‘ais distinguished from moot court 
rules) in perfecting an appe .l, writing a satisfacto I and 
developing such mastery of tre case as will permit presentation of 
oral argument not in accor'ance with a prepared outline but 


with flexibility adequate to persuade judges who have studied 


the case preliminarily and may have some question which trouble 
them to present to counsel. 

The suggestion that incompetent appellate briefs and argu- 
ments are atiributable not so much to lack of capacity as to 


“the economics of our is a facile rationalization. Appel- 





profession” 


late work properly done is probably the least rewarding the 
material sense, in most cases, but a lawyer with professional 


refuse to undertake an appeal rather than compromise 
the Court’s standards. Since every appeal taken to 
Division is potentially a candidate for certification 


pride will 
with his and 
the Appellate 





by the Supreme Court on its own motion, the counsellor who 
signs his name to a brief with which that Court finds fault 
1arms his professional standing and burdens unduly the proper 


discharge of the task of appellate review. Unless the Court com- 
pensates for the deficiencies of counsel] through independent re- 
search, there may be a miscarriage of justice. Traditionally 
has been the function of counsel to carry the burden of inforn 
and persuading appellate courts in common law jurisdictions 
The comments in the report on “The Counsellorship Related 
to the Clerkship”’ contain an unintended invitation for restoration 
of a time lag between passing the attorney’s examination and 
undertaking the prescribed counsellor’s course. It would appear 
advisable to await the results of a few examinations under 





new system so that this aspect may receive consideration based 
on experience rather than speculation. 
The report recommends presentation of the matter at the 


next Judicial Conference and that “if the Supreme Court does not 
abolish the counsellorship, it be urged to revise the existing pro- 
gram with a view towards more closely integrating it with 
undergraduate legal education and the clerkship requirement.’ 


The Special Committee and the Junior Bar Section have an oppor- 
tunity to be of constructive help by preparing during the next 


program 
“worthy 


eight months a set of recommendations for revision of the 
which will better achieve what the committee terms its 
purpose” 





Bergen Bar Session on Estate. Planning 





1954. 

The Estate Planner’s session 
will be held at the Swiss Chalet 
in Rochelle Park, New Jersey. 

An outstanding panel of New 
York Estate Planning experts 
has been secured to partic 
in the program. Heading the 
panel as moderator and chair- 


Porter E. Hartman, Chairman 
the Tax Committee for the 
Bergen County Bar Association 
has announced that a one day 
session devoted to Estate Plan- 
ning will be sponsored by the 
Bergen County Bar Association 
and the Bergen County Fidu- 
ciaries Association, December Ist, 


of 


persisted in this 





the | 


NEW JERSEY LAW JOURNAL, THURSDAY, 


oO] 








ipate | 


Publication No. 1 of 
American Bar Research 
Center Now Available 


The first publication of the 
American Bar Research Center 
containing a list of unpublished 
legal theses and of current legal 
research projects in American 
schools is now available at 
the publication cost of $1.50. Un- 
til the opening of the Research 
Center, copies of this valuable 
publication will be available by 
to John C. Cooper, Ad- 
tor of the American Bar 
Center, 240 Nassau 
inceton, New Jersey. 
reword to Publication No. 
idea of the valuable 
informati made available 
through this booklet: 

“This is the first publication of 
the American Bar Research 

created and adminis- 
y h American Bar 
s Research 
Part 01 


law 

















or 


Jit 


no} if 
ougn lt 


Sommittee 














th or he Research Center 
has bee designated as the 
Research Clearing House.’ The 
pu of the Clearing House 
i o obtain information as to 
unpublished legal theses in the 
libraries and files of the accre- 
dited law schools of the United 
State 1 also current legal 
research projects in such law 

This information as 


is catalogued and clas- 
appropriate subjects so 


h Cente 





Resear¢ may 





to furnisl ‘infor- 

to those inter- 

ted to time lists of 
ich -s and research pro- 
ect be published. The pre- 
Sé ic wl the first of 





nts will be 





odic 


aiiy. 


of this publication ir 
ludes a lis. of unpublished inal 
heses showing the name of au- 
thor, title of paper, date and the 


ibrary where the thesis is on file. 





If any other library or any per- 
son interested desires to have 
access to any of these theses, 
urrangements must be made in 
each case with the depository 

II, the list of current 
legal research projects, includes 
the name of the person engaged 
in each project, the subject mat- 
ter and the place where the re- 


search is being carried on. 
“The classification of the items 
these by subject has 
prepared by Mr. Erwin C. 
Law Librarian of 
Temple Un iversity Law School, 
Philadelphia, in “te capacity as 
one of the Library Consultants 
the Research and Library 
Commit the American Bar 


in lists 
been 


urrency 


to 





of 
A, covering the 
1953-1954 is now 
a cost of 50c 


Supplement 
year 
available 


copy. 


academic 
aisSo at 


per 





L. Zeigen. 
and 


Samuel 
Author 


man wi } 
Allal 


Attorney, 


be 
Lecturer, 


President of the New York 
Chapter of Chartered Life 
Underwriters. With him on the 
panel will be the following: 


Zack, who is a Certified 
in New York 
several col- 
ties on tax 


David 
Public Accountant 
and a Lecturer for 
leges and universi 
subjec 


Albert Mannh 





eimer, partner in 


a New York law firm; member 
of the Federal Estate and Gift 
Taxes Committee of the Amer- 


ican Bar Association, and a 
Lecturer on Federal Taxation. 
Frank Burr, personal trust 


officer and head of the Estate 
lanning Division of the Chase 


Bank of the City of 


National 
New York. 

The panel members will dis- 
cuss the Estate and Gift Tax im- 
plications in estate planning and 
how the ‘Internal Revenue Code 
of 1954 will affect the work of 
the lawyer, accountant, life 
underwriter and trust officer. 
Reservations will be limited to 
400 due to limited facilities. 
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Federal Tax Notes 


BY HAROLD KAMENS 

ACCOUNTING METHODS: 
Taxpayer, a wholesaler of gaso- 
line, kept his books on an accru- 
al basis and prepared his re- 
turn on a cash basis. Comm. re- 
quired him to add accounts re- 
ceivable to year of change. 

Held: Comm. was. without 
power to increase income by ac- 
counts receivable. Werner, T. C. 
M. 9/20/54. 

FRAUD: Taxpayer, a C. P.A., 
failed to report $6,300.00 in in- 
come and overstated his deduc- 
tions by $38,000.00 

Held: In absence of mitigating 
circumstances, the fraud penalty 
would be imposed. Lorton, T. C. 
M. 9/20/54. 

DEDUCTIONS: 


Chevrolet dealer, 


Taxpayer, a 
paid its offi- 
bonuses under 


cers salaries and 
an incentive plan originally be- 


gun by General Motors. 

Held: All of salaries and 
some of the bonuses represented 
reasonable City Chev- 


the 





salaries. 


rolet Co., T. C. M. 9/20/54. 
REORGANIZATIONS: Taxpayer 
distributed part of its assets toa 





minority stockholder who wished 
to retire. A new corporation was 
formed to receive the operating 
¢ 4 remaining assets 


ributed the stock- 








the 


to 





were 
holders. 

Held: Distribi 
stituted ordinary 
22 TC. 

NET 
creased 


mean 
aiiCail 


assets con- 
Liddon, 








income 


Comm. _in- 
income by 
rth method 


is wun 
IS un- 


WORTH: 
taxpayer’ 
s of the 1 W 
which taxpayer claims 
justified since kept adequate 
books and records. Various trans- 
actions were not included in the 
books. 
Held: 
method 
LG. 
COVENANT NOT TO COM- 
PETE: Taxpayer paid AB $14,- 
500.00, for which AB agreed not 
to compete in a business he had 
sold for a 3 year period. Facts 
were that bu isiness had no good 









h 


worth reine 
Bartlett, 22 


Net 
was correct. 











y and was dependent upon 
personal contacts. 
Held: Payment was amortiz- 


able over a 3 year period. Silber- 
22 TC. 
NON - BUSINESS 


man 


EXPENSES: 





Taxpayer was the life income 
beneficiary under a trust 


wife to determine 
The trustee filed 


created by his 
certain rights. 


an interpleader as a result of 
which legal expenses were in- 


curred. 

Held: Legal expenses were not 
deductible by taxpayer, the life 
tenant. Jones, T. C. M. 9/22/54. 

DEDUCTIONS: Taxpayer, a 
beer wholesaler, paid its treas- 
urer $1,800.00 for duties which 
among other things, consisted of 
ecuri wider beer quotas. 

Held: Salary paid was reason- 
able. Smokey Mountains Bever- 
age Co., 22 TC. 

NET WORTH: Taxpayer, a 
seller of farm implements, kept 
inadequate books and records. 

Held: In absence of books and 
records, Comm. may use net 
worth method. 

DISTRIBUTIONS Taxpayer 
and his family held all the stock 
in department store. Due to ill- 
ness, the contents were sold and 
another store begun. Half of the 
stock was redeemed. 

Held: Redemption was equiva- 
lent to declaration of a dividend. 
Chandler, 22 TC. 

EXPENSES: Taxpayer pur- 
chased stock of its treasurer for 
$120,000.00 of which sum it 
claimed $24,000.00 as an ordin- 
ary business expense, this sum 
being the difference in value 
of the treasurer’s stockholding. 

Held: Difference of $24,000.00 
was paid for stock and was not 
a business expense. Blecuman & 
Sons, Inc., T. C. M, 9/17/54. 

TAX EVASION: Defendant, 
convicted of tax evasion, claim 
reversible error because of the 
refusal of the court to admit 
a letter written prior to the fil- 
ing of the return in which the 


ne 
is 
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VOICE OF THE BAR 
Comment and Criticism Iny;; 
S. AS PART} 

FORECLOSURE ACTIONS 
The following communication , 
to the Editor by the U. § 
torney for New Jer It ca 
to a provision of the ney 
Re le Code elin inat 


necessity 
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sent 





Sey. 
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U. S. Supreme Court Rules cae 





(Continued from page 1) 





the Court’s appellate jurisdiction 
which either do not require a 
full dress treatment of briefs 
and oral argument or are not 
Strictly within its jurisdiction, 
survives in new Rule 15. The 
newspapers, at the time of the 
promulgation of the rules, com- 
mented on the fact that the 
Supreme Court now will require 
that the opinions delivered in 
the courts below be attached 
to the statement. To be sure, the 
old rule, even as amended, did 
not require the inclusion of the 
opinions, but in most of the 
statements which this writer has 
examined, opinions were none- 
theless included. The statement 
Shall include ‘the questions pre- 
sented by the appeal”, but the 
phrasing of the questions need 


not be identical with that set 
forth in the Notice of Appeal 


(Rule 15 (c) (1) and (2) ). 
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The remainder of Rule 15 
varies little from that of the 
requirements of old Rule 12, as 
amended. It should be noted, 
however, that the new rules pro- 
vide that, in an appeal from a 
federal court, a statement of 
“substantiality” of the questions 
presented, which was heretofore 
reserved for appeals arising from 
the state courts, must be in- 
cluded (15 (f) ). 

Rule 16 deals with a motion to 
dismiss or affirm an appeal, and, 
apart from the time element in- 
volved, states that the Court will 
receive 2 motion on an appeal 


from a state court where it is 
contended, inter alia, that the 
federal question was not “ex- 
pressly passed on”. (Rule 16 (1) 
‘b) ). This subdivision of the 
rule represents a statement of 
various grounds on which the 
Court has heretofore granted 
dismissals. See Lawrence 


State Tax Commission, 286 U. S. 
276, 282. 

It is appropriate now to turn 
to Part V, Jurisdiction on Writ 
of Certiorari. Rule 19 entitled 
Considerations Governing Re- 
view on Certiorari, contains 
criteria almost identical to those 
stated in old Rule 38. The peti- 
tion itself, as is required of the 
jurisdictional statement under 
the new rules, must include the 
opinion below. Other require- 
ments do not differ materially 
from those of the old rules. It 
should be noted as a matter of 
form that there should be no 
brief annexed to the petition, 
and the clerk must refuse to 
file any petition to which a 
brief is annexed (Rule 23 (3) ). 
Practice heretofore had varied, 
but most members of the Bar, 
following the government’s lead, 
had not annexed supporting 
briefs. New Rule 24 provides that 
the Respondent shall have 30 
days after the receipt of a peti- 
tion within which to file an 
opposing brief. Heretofore, the 
Respondent, depending on his 
geographical location, had either 
20 or 25 days. 

Rule 20 is concerned with 
certiorari to a Court of Appeals 
before judgment in that court. 
There are citations to cases, in- 
cluding the most recent Youngs- 
town Sheet & Tube Co. v. Sawyer, 
343 U.S. 579, where the issue was 
of “such imperative public im- 
portance as to justify the devia- 


tion from normal appellate pro-| 


” 


cesses... 

Part VII (Rule 30-32) of the 
new rules deals with the Court’s 
jurisdiction to issue extraordi- 
nary writs. There was no spe- 
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Additionally, our work is not to be confused with 


what is known as “duplicating”, “‘multigraphing”, etc. 


As the criginators, promoters and only practitioners of 


this method in the New Jersey state courts in the regular 
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Depreciation 
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3. THE SUM OF THE YEAR’S- 
DIGITS METHOD, using a de- 





clining rate applied to a fixed 
cost. The rate is determined by 


dividing the sum of the digits 
comprising the selected useful 
life into each year’s digit, start- 


ing with the the largest digit, 
and working down each year. 


For example, in connection with 
a five year life, the year’s digits 
are 1, 2, 3, 4, 5. The sum of these 
digits is 15. The depreciation rate 


for the first year is 5/15 or 33- 
13%; the rate for the second 
year is 415, or 26-2,3% and so 


This new method undoubtedly 
will be used extensively because 
of the higher deductions ob- 
tained in the early years. Ap- 
proximately 75% of the cost of 
is written off in half 
useful life under this 
method, as compared with ap- 
proximately 65% under the de- 
clining-balance method, and, of 
50% under the straight- 
line method. 

Due to its potential popularity 
and wide usage, the term “sum 
of the year’s-digits’ may be 
1ortened to a more convenient 
le such as “SOFTY”, just as 
the popularity of the “last-in- 
first-out” method of valuing in- 
ventories added “LIFO” to the 
lexicon of business. Despite the 


an asset 


43 
tne 


course, 


sn 
re 

tlt 
> 


title, “SOFTY” should pack a 
powerful punch. It provides a 
hedge against deflation in that 


it affords a taxpayer the oppor- 
tunity of deducting maximum 
depreciation during a period of 
high income and high income 
taxes, with the possibility of the 


lower depreciation deductions 
occurring during years of re- 
duced income and, perhaps 


lower income tax rates. 
“SOFTY” should be of partic- 





cific reference in the old rules 
to this head of jurisdiction. Des- 
pite the fact that Rule 30 ad- 
monishes the Bar that these 
writs are issued in the sound 
discretion of the Court which is 
“sparingly exercised’, the Court 
may rue the inclusion of the 
leading cases, particularly Ex 
parte Republic of Peru, 318 U.S. 
578, for they may encourage 
litigation in this relatively eso- 
teric field. 

It should be noted, to con- 
clude discussion of certiorari, 
that Rule 32 abolishes certiorari 
to correct diminution of the rec- 
ord. New Rule 26 (5) substitutes 
a motion to correct diminution 
of the record. 


CONCLUSION 
Limitations of space and the 
writer’s immediate reactions 


have dictated the selection of 
the portions of the new rules to 
be discussed. In the course of 
discussion, reference has been 
made to the various rules which, 
in the opinion of the writer, may 
prove difficult to administer. It 
should be noted in conclusion, 
that Mr. Justice Black voiced 
his objection to the order ap- 
proving and promulgating the 
new rules, on the grounds that 
they may restrict the jurisdic- 
tion which Congress has confer- 
red upon the Court, and impose 
an undue burden upon _ the 
members of the Bar who must 
now learn the new rules of prac- 


tice and procedure (Supreme 
Court Bulletin, C. C. H. P. 809, 
April, 1954). 
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‘ular interest for real estate in- 


vestors in connection with ‘build 
-lease”’ transactions. Now they 
will be permitted to deduct max- 
imum depreciation during the 
original lease period, which is 
generally less than the period of 
useful life, and when mainten- 
ance charges are at a minimum. 
The reduced depreciation de- 
ductions in later years may be 
offset by decreased revenue and 
increased maintenance charges. 
Further, the tax savings result- 
ing from the higher depreciation 
during the original lease period 
is made available at a time when 
funds required to amortize 
a mortgage obtained to finance 
the transaction. 

4. ANY OTHER CONSISTENT 
METHOD, which does not result 
in accumulated allowances at 
the end of any year in excess of 
those under the declining-bal- 
ance method during the first 
two-thirds of the useful life of 
the property. 

Other Limitations: 

Methods 2, 3 and 4 described 
above are subject to the follow- 
ing limitations: 

1. Property must be tangible 
and have a useful life of three 
or more years; 

2. The original of the 
property must commence with 
the taxpayer subsequent to De- 
cember 31, 1953; and 

3. The acquisition, construc- 
tion, reconstruction or erection 
of the property must have been 
completed after December 31, 
1953. If the construction is com- 
menced prior to 1954, the new 
methods can only be applied to 
that portion of the cost basis of 
the property which is completed 
subsequent to December 31, 1953. 

Although older properties do 
not qualify, it is important to 
note that costs incurred in re- 
constructing or making capital 
additions to older properties 
qualify for the new depreciation 
methods. 

No formal election is required 
to adopt any of the new methods. 
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The taxpayer merely computes 
depreciation under the method 
selected the first taxable year 
ending after December 31, 1953. 


The various depreciation 
methods may be selected and 
applied to different classes of 


assets by the same taxpayer. 

Salvage value is not deducted 
from the cost basis of an asset 
prior to applying the rates under 
the declining-balance method) 
Under the sum of the year’s- 
digits method, the rates are ap- 
plied to the taxpayer’s cost of 
the property reduced by the es- 
timated salvage value. 
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ATE OF NEW _JDRSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To ail to whom these presents may come, 

Greeting: 

WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof 
by the unanimous —— of + the stock- 
holders deposited in my_ offic at 

COURT HOUSE PARKING "CORP. 
a corporation of this State. whose principal 


. | office is situated at No. 207 Market Street. 
-| in the City of Newark, County of Essex, 
“>< | State of New Jersey (A. King Braelow, 
















the axent "the rein ASS in charge thereof, 
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complied with the reguirements a "Title 14, 
of Revised Statutes 
. preliminary to the 
Certificate of Dissolution. 














State of New Jersey, Do Hereby 
Certify that the said <r did. on the 





executed and’ attested consent 
the dissolution of said cor- 


consent and the record 
proceedings aforesaid are now 
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being the agent therein and in charge thereof, 
upon whom process may be served), has 
complied with the requirements of Title 14, 
Corporations, General. of Revised Statutes 
of New Jersey, preliminary to the issuing 
of this Certificate of Dissolution. 

NOW, THEREFORE, 1, the Secretary of 
State of the State of New Jersey, Do Hereby 
Certify that the said corporation did, oa the 
Twenty-third day of September, 1954, file in 
my office a duly executed and attested consent 
in writing to the dissolution of said cor- 
poration, executed by all the stockholders 
thereof, which said consent and the record 
if the proceedings aforesaid are now on file 
in my said office as provided by law 

IN TESTIMONY WHERBOF, I 
have hereto set my hand and af- 
fixed my official seal, at Trenton, 
this Twenty-third day of September, 
(Seal) A.D., one thousand nine hundr 
an yy hor ab 
EDWARD J. PATTEN, 
Secretary of State 
L.J.—Sept. 30, Oct. 7, 14 $12.80 





STATD OF NEW JERSEY 

IEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 

To all to whom these presents may come, 





WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof 
by the unanimous coneces oe .. eo stock- 
holders, denosited in my offic 

OFFICE PR PE RTIES, TRO. 
a corporation of this State, whose principal 
office is situated at No. 744 Broad Street. 
in the City of Newark, County of Essex, 
State of New Jersey (Milton H. Goldberger, 
being the ageut therein and in charge thereof, 
upon whom process may be served), has 
complied with the requirements of Title 14, 
Corporati ns General, of Revised Statutes 






of New Jt preliminary to the issuing 
of this Cert of Dissolution. 
FORE, 1, the Secretary of 


ate of New Jersey. Do Hereby 
Certify that the said cor poration did. on the 
Twenty-seventh day of September, 1954, file 
in my office a duly executed and attested 
consent in writing to the dissolution of said 
corporation, executed by all the stockholders 
thereof, whit said cul sent and the recor 
of the proceedings afore aid are now on file 
i my said office as pro d by law 
TESTIMONY WHEREOF, I 
have hereto set my hand and af- 
fixed my official seal, at Trenton, 
this Twenty-seventh day of Septem- 
(Seal) ber, A.D. one thousand nine hundred 
and fifty-four 
EDWARD J. VATTEN, 
Secretary ¢ state. 








L.J.—Oct. 7 14, 21 $12.80 
STATD OF NEW RSEY 
DEPARTMENT OF” TATE 

CERTIFICATE OF DISSOL UTION 
=e ay to whom these presents nay come, 
wreeti 
WHE Ric AS, lt appears to my satisfaction, 
by uuly authenticated record of the proceed- 


ings for the voluntary dissolution thereof 
by the unan _ consent of all the stock 
| holders. depos = office tnat 
KRUG DIS TORS. INC. 
a corporation of this poling whose principal 
office is situated at No. 17 Academy Street, 
in the City of Newurk, County of Essex, 
State of New Jersey (David Weinick, 
| being the agent therein and in charge thereof, 
ipon whon rocess may be served), 1as 
complied with the requirements of Title 14, 
t General, of Revised Statutes 
preliminary to the issuing 
of Dissolution 
KEFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
f i that the said corporation did. on the 
eventh day of Sept mber, 1954. file 
ly uted and attested 
» dissolution of said 
1 the stockholders 
and the record 
are now on file 
















( I rati t 
a ere whi sai 
ef the proceedings 
in my said office as ided by law 
IN TESTIMONY WHEREOF, I 
have hereto set my hand and af- 
ti my official seal, at Trenton, 
Twenty-seventh day of Septem- 








(Sea r. A rs one thousand nine hundred 
and fifty-four. 
E DW ARD J. PATTDN 
x, Secretary of State. 
» | L.J.—Oct. 7, 14, 21 $12.80 





STATE OF NEW JE eae 
DEPARTMENT OF ST 
CERTIFICATE OF DISS )LUTION 

To all to whom these presents may come, 















Greeting 

W HI REAS, It appears to my satisfaction, 
t| by duly authenticated record of the proceed- 
| ings for the voluntary dissolution thereof 
by t inaniMou -onsent of al = stock- 

hold - that 
KENNEDY "METAL, ‘ PRODUCTS co. | 
p tion 1is State. whose principal 
ated at 82 North 22nd Street, in 
East Orang County of Essex 
w Jersey f C. Kennedy, 





u urge thereof, 
process may be served), has 
irements of Title 14, 
Revised Statutes 
to the issuing 


f ( . 
vow THERE FORE. I, the Secretary of 


State of the State Jersey, Do Hereby 
rtify that the sa + . ion did. on the 
t, 1954, file 


Twenty-seventh day 
in my office a duly 
“nt in wri th 
corporation, executed by all 
thereof which said consent 
f the proce edings afore Binh 


in my sa 


attested 
tion of said 
stockholders 
the record 
now on file 





con 








as provided by law 
STIMONY. WHERDOF, I 
et . : d and af- 








thi day of August, 
(Seal) A.D., one thousand nine nundved 
EDWARD J. PATTEN, 
Secretary of State. 


L.J.—Oct. 7, 14, 21 $12. 8 











De September 27. 1954 

ESTATE OF LUC RE TIA PISHON TORREY, 

decease¢ 

Pursuant to the order of SAMUEL §8. 
SAIBER, Surrogate of the County of Essex, 
this day made, on the application of the 
undersigned, Executor of said deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
under 6ath or affirmation. their claims and 
“mands against the estate of said deceased, 
y six months from this date, or they 
will Me forever barred from prosecuting or 
recovering the same against the subscriber. 

THE HOWARD SAVINGS INSTITUTION 
GEORGE B. ASTLEY, Attorney 
744 Broad Street. 
Newark 2. N. J. 
L.J.—Oct. 7, 14, 21, 28. Nov. 4 











Dated: September 30. 1954 
ATE OF EDNA DICKINSON, deceased. 
ursuant to the order of SAMUEL 8. 
SAIBER, Surrogate of the County of Essex, 
this day made. on the application of the 
undersigned, Executrix of said decemsed, 
notice is hereby given to the creditors of 
said deceased. to Fxhibit to the subscriber 
under oath or affirmation. their claims and 
demands against the estate of said deceased. 
within six months from this date. or they 
will be forever Loman from prosecuting or 
cee the same against the subscriber. 

AZABETH T GILCHRIST 
DAVID re SALMON, Attorney 
13 Center Place 
Chatham, N. J. 
L.J.—Oct. 7. 14, 21, 28, Nov. 4 
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A HANDSOME OUTFIT—QUALITY MADE TO ENDURE 
$1.50 additional 


*& Shipped prepoid within hours! 
%® Seal in your office in a doy! 


ALL-STATE orice 


$02 HIGH STREET, NEWARK 2, N. 3. * 


SUPPLY CO. 


MARKET 4-5577 





Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N.Y. 
Phone: LO. 5-3088 
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CAMDEN - HACKENSACK - NEW BRUNSWICK - TOMS RIVER 


NEWARK, N. J. 
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